
....... ,.,-~o-~""''''''o .... .r. ..... ' ,.. •. , .... •·.H" ........ ~ HI" H' L..H_ "'0--

\~ ... -~"'... ~

r .·,:l~r:~.',f~to~>':,.~.l1 !,.,,'\j~J:"'>': ~,:·~t~,rt.'\~I(" ~I, ~ ':"-.. ". '..\ ",", . ,,' ,.,t, .:.:.~.,~.< ''''~~'' ·.i'~t.:~;.,'.~\ ::~~.'~L';'-',·:, .' ' ':~" .,.
.• . ..•. •· .. ·1 .. (./:::.•..;:' ..,':.: ,,' :'~:;',

FUND~NO COMMI;MENT Il~PORT ' LO~~ /,/)1
S...vice Providn:J:!ame \ .IndeCfiln·dent. r.~mpu~r Ma~'t~n."",. I.l.C" .L.J!J ~
~erI/1C& nOl/lder-Idcnt1!1cehon Numberr 143026575 .' .' ..' /() /

Fundin~ Request Number, 803671 :..... '.' ./.n..' ,. \
Form 4 1 Application Number:· 309196 .,.. ~tJ
I!'orm 4 0 Application Number':' 642960000400898' :..
Name of 471 Applicant,··,NEW,VISIONS ACADEMY'":''' .. ' . (1 \
Applicant Street Addrcss: 739 SOUTH' 20TH STREET . :' ,., 10 ] \.
APelicant Citr NEWARK . " "" '.'. (. \. "
~~ptt~:gt ~t~:e67~53 .. ' .' ..•. " <.' ~' ,(..')'0 r.~//
Enl1ty Number: 22'34~4 ' '" rl1) .
Npame

f
of rlC0t!t.~ct P£&r..rson: I<tAT~Y\/O~IRrrUN. .' ' '~\ ~~ •

F~~'d~~;"Ye~~';'''2Q02 -iO,j61l2002" - ~5gho/_io_0_3_).....:..,;.;.._---,-_...:......J~"~'.. ,44 [\~,'r .Fundlng Status, I!'uhded : '. . . ., ~
Cont.ract Number: 10703 .. '''. ;" .
5ervl", ••-orderedY.-1flternet. 'ACCCSS";" '''. l/,"(\..i).; ,

\ ~iBi~ge~~~;t~f'N~;g~~~N/A' ...•..', , ..•. . 'V 0 v
Allowable Vendor ,se1ectiohfContract Date: Ol/l1/ZOOZ ...· . '\"

~~~U:;f ~~:~~b~:tH£~~a~ezg~~~Of01scountl 07/oiiz002
Cont.ract &:l<piration Dat.e: 06/30/2003 ' " :.
Monthly Recurring Chargea' $vO~;~O~0Tn~~'~'~'r'~"r'~"~"~'~'r'~n·~'·~·..~rirrr--~------~~----
Port1on· of Mon t.hly Recun'iil\r Charges. that is ,!nel1g1.ble, $0, 00
Eligible Monthly Pre-Discount Amount ·for Recurring Charges, SO.OO
Numoer of Month. Recurring Service Provided in runding Year' 12
Annlnl Pre-Discount. Amount· for EUgibl'o Recurring Char..e.:· ~O. 00 .
Annual Non-Recurring Charges.: $6360.00, ." ',. "
Portion of Annual Non-Recurring Chargu' that 'is' Ineligible: $0,00 ". .'

'Annual Pre-Discount Amount for Eligible'Non-Recurring Chargea:'$6360,OO
Total Pro9r8m 'Veu Pre-Diacount Amount: $6360,00 .. ,' .... ' "
Applicant. Approved Discount· Perc.entsge, 90,..' .,.. '. . :' '." . '
E'undino Commit.ment Dec;.;nn, $~:1'4II"""Oo .• -~,rRN. appro".d ... <ubmlt.t.od

. ' Technology Plan Approval Status: Approved ........,. ": . '. ., .
. WaVe NUlllo&r r 002 ' " ' " , " ,,".: •..
. ApplicBnt ~etter Date: 10/08/2002.,,' ' .. ,.~., '

::." " ' .

. ' .. '

'., . . ' ,
'.

. ..

..... ,

. , ..

.. '
. ".: .

.,
........ '. '".':.', ,I, -:

. ;i'

...,"" ", ,... ", ~- ., " ::;
.-.:..

".,.'., ':'.

'.. ",:,
',:' .', ' '. .'

•• ~. ,. •. '. I' '., ' •

~." ..

. .... ,.'.

';. '.

".

.':
: ..",

."

.. '

.': .
.;. ','

'" .
.. ,'\

'". "

..'
.,'. .\. .1:, ,..

rCDL/Schoo1. and Libraries Divi.ion/USAC. 11/12/200j

.' .'

. '.



...... llC osure



Federal Communications Commission

Before the
Federal Communications Commission

WlIsWngton, DC 20554

In the Matter of

Request for Review of the
Decision of the
Uhiversal Service Administrator by

,
A~ademy of Careers and Technologies
sk Antonio, IX, et al.

Schools and Libraries Universal Service
Support Mechanism

Adopted: May 2, 2006

By the Commission:

I. INTRODUCTION

)
)
)
)
)
)
)
)
)
)
)

ORDER

File Nos. SL0-418938, el "I.

CC Docket No. 02-6

Released: May 19, 2006

1. In this Order, we grant 30 appeals of decisions by the Universal Service Aclmillj~lr:llj \/~.

Company ("Administrator" or "USAC") denying 134 requests for funding from 96 palticip:wts in tile
schools and libraries universal service support mechanism on the grounds that they violated tbe
Commission's competitive bidding rules.! As explained below, we fmd that USAC improperly denied the
requests for funding without sufficiently examining whether the Commission's rules were violated due to
improper third·party participation in the applicants' competitive bidding processes, and rel1l:1nd tbe
underlying applications associated with these appeals to USAC for furtber action consiskllt witb this
Order. In addition, we direct the Administrator to conduct further investigatiun and ,,,,,,lysis priur Ie>

denying funding' for suspected competitive bidding violations ofthe type addressed bereill, ,u,d tu pru\' ide
applicants with an opportunity to demonstrate that they did not violate the Commission's cOllljJetiti ve
bidding rules. To ensure that the underlying applications are resolved expeditiously, we direct USi\C IU

complete its review of each application (and issue an award or a denial based on a completc rcview 'l1lJ
analysis) listed in the Appendix no later than 120 days from release of this Order.

II. BACKGROUND

2. Under the schools and libraries universal service support mechanism, digit,1e sci"" ,I
libraries, and consortia that include eligible schools and libraries, apply for discount" Jor d,~it,k

telecommunications services, Internet access, and internal connections.' The applic:ult, ~,([er dCl'cl,:" I,' .1

technology plan, fIles the FCC Form 470 ("Form 470") with the Administrator to rcque,t .Ii ,L', dUII,:,1

I The Jist ofappeals is attached in the Appendix. These Requests for Review were tIled p","",a"l Ie "·"i",,, ',·1 i:')

54.721 ofthe Commission's rules. 47 C.F.R. §§ 54.719-54.721.

'47 C.F.R. § 54.505.
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""iii, Ii Ii

services. J The Fonn 470 isfo~tcd on USAC's website for at least28 days, during which time iuterested
seI"VI~e pro~lders .may sUb~t bl?s to provide the requested services.4 The applieant must consider all
submtted bIds p,;or, to ~ntenng ,,?,~o a c.on~ct; price mU3t be the primary factor in selecting a bid.'
Under the COmnuSSlOn ScompetIl1ve bIdding rules, the seI"VIce proVIder may not pnrticipate in the
bidding process.

6
After entering into a contract for eligible services. the applicant files the FCC Furm 471

("Form471").7 USAC assigns a funding request number ("FRN') to each request/or discouwed services,
and issues funding commitment decision letters ("FCDLs") approving or denying the requests tOr
discounted services.

3. Among other things, USAC is responsible for administering the applieation pr""e" lor
the schools anillibraries universal service support mechanism' Pursuant to this authority, USAC
developed a procedure to detect applications that may be in violation ofthe Commission's compelitive
bidding rules by searching for similar language used in Form 470s filed by other schools, libraries, ~jll~

consortia that selected the same service provider through their competitive bidding processes.' This
procedure, described by USAC as "pattern analysis," contemplates the possibility that a group or
applicants, all with the same service provider, violated the competitive bidding rules.

4. The Commission has under consideration 30 appeals filed by parties that have reqlieslI.:J
funding for discounted services under the schools and libraries universal service support mechanism. Ie

Petitioners appeal decisions denying requests for funding from the schools and libraries universal service
support mechanism due to a failure to comply with the Commission's competitive bidding rules, as
identified by USAC's "pattern analysis" procedure. These 30 applicants had in total selected eig1Jt
service providers." Many ofthese applicants are among the neediest schools and libraries in the countly;
we estimate that more than 75% of these applicants were eligible for a 90 percent discount on eligible
services. We further estimate that these 30 appeals involve approximately $38 million in funding fur YY
applicants for fuoding during Funding Years 2002-2004, and note that these funds have already been

3If the technology plan has not been approved when the applicant fues the Fonn 470, the applil:ant musl c~niry 1I1~11

it understands that the technology plan must be approved prior to commencement of service. 47 C.F.R. §
54.504(b)(2)(vii).

• 47 C.F.R. § 54.504(b)(4),

'47 C.F.R. § 54.511(.).

6 See Requestfor Review ofDecisions ofthe Universal Service Administrator by MasterMind Interne! Se,.vicej~ fne.,
Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Order, 16 FCC Red 4028, 4032-33, pat,L 10
(2000).

7This form is to request discounts on those services and it contains the discount calculi.uioll worksheet and !be
discount funding request. The Form 471 genemlly must be filed e.ch time a school or library orders
telecommunications services, Internet access, or internal conneetions. See 47 C.F.R. §§ 54.504, 54.51 ire).

R Changes to the Board ofDirectors ofthe National Exchange Carrier Association, Inc., Federal-State Joint Board
on Universal Service, CC Docket Nos. 97-21 and 96-45, Third Report and Order in CC Docket No. 97-21, Fourth
Order on Reconsideration in CC Docket No. 97-21, and Eighth Order on Reconsideration in CC Docket No. 96-45,
13 FCC Red 25058, 25064-65, para. 12 (l998). .

9 See email from Catriona Ayer, USAC, to Vickie Robinson, Deputy Chief, Teiecommurueariolli Ace,,:s hd I :"

Division, Wireline Competition Bureau, FCC (May 2, 2005).

10 See Appendix.

II The selected service providers were: Spectrum Communications, Diversified Computer Solutions, SEt; IJ
Technologies, Communications Data and Security, VIP Technologies, Ed Tec Solutions, AIllt:r1Can Inknl(,( (jCWI/!,

and RGC and Assuci.tes.

2
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collected and held in reserve. Therefore, our actions taken in this Order sbould bave minimal' t
the Universal Service Fund ("USF").12 Impac Oll

5. After identifYing applications that incorporate similar language through its ''pattem
analy~is"pr~cedu~,USAC.~ical1yinforms applicants .that "simila.rities in Forms 470 among appli,'u'd'
assocIated WIth this vendor mdicate that the vendor was mIproperly mvolved ill the competitive bidding
and vend<;>r selection process," and rejects the applicants' FRNs." Although the precise Ianguuge 1l1:IY
vary slightly, the record before us indicates that no other detail concerning a violatioll or CUlluuissiuli
rules is provided to applicants." That is, USAC denied the applicants' requests for funding suldy L:"cel
on this pattern analysis procedure; the record does not indicate that USAC made any [urmal JilllJillg, lIr
gathered additional facts prior to denying the requests for funding, or that USAC iJ~jJ[i!i~J ""y sd,,,,,I
specific violations of our competitive bidding rules.

m. DISCUSSION

6. After reviewing .the record, we grant the instant Requests for Review and remu lid r!celll
to USAC for further consideration. We conclude that USAC denied the requests for funding wililOll!
sufficiently determining that the service providers improperly participated in the applicants' bielding
processes. In short, USAC presumed that these schools violated the competitive bidJiIlg rules "elsc,1 VII :,
review ofanother applicant's information, and without performing any applicant·specific cvalu,>,ju"s.
The "pattern analysis" procedure may be helpful to identify applications for further Ieview lu d~lenllillC iI'
the applicant violated our competitive bidding rules; however, the mere presence of similar language ill
Form 470s by different program participants ultimately selecting the same service provider is lIot

sufficient evidence of a rule violation. Indeed, there are many legitimate reasons why applicants CVlcJJ
have used similar language in their applications; for example, they may have used the same COnsUI"'llt,
attended the same seminar or training program, or modeled their responses from the saille website. /j

None of these legitimate reasons would support a finding that the school or library violated tlIe
competitive bidding rules. It appears from the record, however, that USAC never attempted tv asCert"ill
the reason for similar applications prior to denying funding based on its "pattern analysis" procedul e VI
obtain additional information to determine whether the applicant violated the competitive LiJdillg [ules
In one group of denied Funding Year 2004 applications, for example, one oflhe "siIuibl-jljcs" W;C.i 'Icc
school identifier assigned by the state.16 According to this petitioner, SEND Technologies, "USAC
remained unaware that the similarities were easily .explained and were not indicative of rule viubliull' vr

12 See, e.g., Universal Service Administrative Company, Federal Universal Service Support Mechanisms FlLUd SiLt'
Projections for the Fourth Quarter 2005, dated August 2,2005. With further investigation, as discussed ill tIcis
Order, USAC can detennine which of these applications should be granted and which involve violations of our
competitive bidding rules. In addition, USAC will ascertain whether the relief sought by the applic<lllt '\\1:'1'-; in f:\l'!

granted in a subsequent year, but the applicant neglected to withdraw the appeal.

lJ This explanation is in the FCDLs for each of the applicants listed in the Appendix. In some of tLc ji b, II,c
language varies, e,g., "similarities ill Forms 470 and selective review respon~es among applictl.HtB :.i::l.SULl:JlL'd v., ill!

this vendor indicate that the vendor was improperly involved in the competitive bidding process."

14 See, e.g.) Consolidated Request for Review of the Decisions of the Universal Service Admiuisil JIUr, lVI, ,j ,.. ) '.

Parish School District and Jackson Parish School District, at 4·5 (filed Jan. 10,2005) ("Mord,u";c ,,,,d J',d .. "
Appeal"). .

" See, e.g., Rosemead Elementary Unified School District Request for Review at 2-4 (filed Nov. 21, 1UU'I).

" See Letter from Jennif~r L. Richter, Patton Boggs LLP, Counsel to Nexus Systems, Inc. and Send 'l'cc!uiOlug;,:",
LLC to Marlene H. Dortch, Secretary, FCC, filed in CC Docket No, 02-6 (July 8,2005) at 2 ("July 8, 2005 IXII'·I").

3
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.impe~ssibles:mce provid~ involvement."n 1n addition, the record reflects fuatUSl\C f'illlel\ to
Identify the specIfic l~guagem the Farm 470s that it deemed "similar. "J8 We agree with the Petitioners
that without.speclfic information to determine the basis for the denial. applicants cannot provide
comprehensive responses to USAC's arguments.

7. For these reasons, we find that when USAC suspects that a service provider has
improperly participated in an applicant's bidding process due to the results of its "pattern analy;i;"
procedure, it is incumbent on USAC to conduct further investigation and analysis prior to denying
funding. '9 Specifically, USAC should review these applications fully, and should not issue summary
denials ofrequests for funding solely because applications contain similar language. Ifan entity is able to
demonstrate that it fully complied with all program rules and did not, for example, violate the
Commission's competitive bidding rules, then USAC should not deny funding on the basis of the "pattern
analysis" procedure. We therefore grant the Requests for Review listed in the Appendix attached to tlu,
Order and remand the underlying applications associated with these appeals to USAC for further "uio!]
consistent with this Order.2' To ensure thes.e issues are resolved expeditiously, we direct USAC lO

complete its review of the applications (and issue an award or a denial based on a complete review Cilld
analysis) listed in the Appendix no later than 120 days from release of this Order.

8. We recognize that some beneficiaries may have violated the competitivc bidding rules
and that shared facts may help uncover violations of our rules or waste, fraud, and abuse committed by
other beneficiaries. Indeed, we recognize the utility ofUSAC's pattern analysis of helping to identify
malfeasance. A pattern analysis alone, however, does not determine that an applicant has violated
program rules or engaged in waste, fraud, or abuse. Based on the existing program rules, USAC sbuulJ
not stop its review of an application and conclude that the applicant violated program rules (alld [!Jell J~IlY

the funding request) solely because the application shares some language with that of another applic,1ll[
who selected the same service provider. Instead, USAC should continue its evaluation to determine
whether funding is warranted and whether the applicants violated program rules, including those concems
initially identified tbrougp the "pattern analysis" process. As part of its review, USAC may request Ilwt
applicants submit documentation establishing the source ofthe language that is similar to that found in
other applications. Upon completing its review, ifUSAC finds that the application complies with all

17 July 8, 2005 Letter at 2.

1& See, e.g., July 8, 2005 Letter at 2; Morehouse;and Jackson Appealat4-5; Letter from Lila Wills BronsoJl, EID,
Director ofTecbnology, Rosemead Elementary School District to Marlene H. Dortch, Secretary, FCC (June 20,
2003) at4-5.

19 During the application review process. USAC may request additional information .from uppljcun(s. Self RUlll,tlS!

for Revi"," ofthe Decision ofthe Universal Service Administrator by Nefesh Academy, Fedeml-Slale Joiflllluur,1 "0

Universal Service, Changes /0 the Board ofDirectors ofthe National Exchange Carrier Associotion. Inc., File .'io.
SLD-27881, CC Dockets No. 95-45 and 97-21, Order, DA 99-2284, para. 3 (Com. Car. Bur., reI. Oct. 22, 1999)
("Nefesh Academy Order'). To eusure that the application review process for the schools and libraries program i;
not unduly delayed, USAC requu-cs applicants to supply information within a reasonable time period or risk dl.:uiul
of the funding request. Nefesh Academy Order at para. 3.

20 We note, however. that many of the pending appeals addressed in this Order date from FUlldiHg Y~:J[ 200"2 :IJ)! 1

that, due to the passage of time, such evidence may no longer be available. For example, the ernployeo;.-s WIlD

prepared the Form 470 may have left the school system since the application was filed. USAC should lo,k C,l li,e

totality of the circumstances, including an explanation as to why evidence may no longer be aV3ilablt'. Un~: !:"lJ;!"
forward basis, we expect that applicants will have better documentation to support their application; S<,,' Sci, UC' i ,
andLibraries Universal Service Support Mechanism, CC Docket No. 02-6, Fifth Report and Order "lid 0,,1"1. ,'I
FCC Red 15808, 15823-24, para. 47 (requiring applicants and service providers to retain all record, reb'e,1 ['.' lk
application for, receipt and delivery ofdiscounted services for a period of five years after the last cia y of "~cry;,. "
delivered for a particular funding year).

4
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applicable program rules an~ that~Sr .funQin? is warranteQ, it S'nDIDl\ aut'nome funl\ing. 'VV erecognize
that, after USAC completes Its applIcatIOn reVIew procedures for the appeals identified in this Order i[
may eonclude that funding is not warranted and deny the request. '

IV. ORDERING CLAUSES

9. ACCORDINGLY, IT IS ORDERED that, pursuant to the authority contained ill '''cli"us
1-4 and 254 of the Communications Act ofI934, as amended, 47 U.S.C. §§ 151-154 and 254, auel
sections 1.3, and 54.722(a) of the Connnission's rules, 47 C.F.R. §§ 1.3 and 54.722(a), this Order IS
ADOPTED.

10. IT IS FURTIIER ORDERED that any and all pending appeals before this Cummissiull
identified in the Appendix ofthis Order ARE REMANDED to the Administrator for furtber consiJeration
in accordance with the terms ofthis Order.

11. IT IS FURTHER ORDERED that, pursuant to the authority contained in seel iOllS 1·4
and 254 ofthe Communications Act of 1934, as amended, 47 U.S.C. §§ 151-154 and 254, USAC SIlAJ.L
COMPLETE its review of each remanded application (and issue an award or a denial bo,,,J ull 0 ",,"'pick

review and analysis) listed in the Appendix no later than 120 days from release of this Order.

FEDERAL COMMUNICATIONS COMMISSION

Marlene H. DortCh
Secretary
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APPENDIX

A. Requests for Review Filed By Applicants for E-Rnte Fundinz:

FCC 0(,-55

Applicant Service Provider Application FUlJdiug Yl:i1r~-1
Number

Academy of Careers and RGC and Associates, Inc. 418938 2004
Technologies
San Antonio, TX
EI Paso School ofExcellence RGC and Associates, Inc: 408268 2004
EI Paso, Texas
Lake Grove at Maple Valley, Ed Tee Solutions, LLC 380920

_..
2003

Inc., Lake Grove Schools
WendaIl,MA
Lake Grove Durham School. Ed Tee Solutions, LLC 380528 2003
Lake Grove Schools
Durham CT
Lake Grove Schools Ed Tee SOlutions, LLC 381301 2003 --
Lake Grove, NY
Mountain Lake Children's Ed Tee Solutions, LLC 380723 2003
Residence, Inc., Lake Grove

I
Schools
Lake Placid, NY
Positive Solutions Consortium RGC and Associates, Inc.

.-
409745 2004

San Antonio, TX
Rosemead Elementary School SpectrumCommunications I 303357 2002
District Cabling Services, Inc.
Rosemead, CA
Webster Parish School District SEND Technologies, LLC 363968 2003
Yeshiva Masoras Avos Communications Data and 294999 2002
Lakewood, NJ Security, Inc. ----I
Yeshiva Masoras Avos Communications Data and 347572 2003 I

Lakewood, NJ Security, Inc.

=]
Yeshivath Viznitz D'Khal Communications Data and 287318 2002
Torath Chaim Security, Inc.
Monsey, NY

B. Requests for Review Filed by Service Providers on Behalf oflndividual Applicants

I Service Provider Applicant Application Funding
Number Year

~

American Internet Group, LLC Plymouth' Educational 428762 2004
Center Charter Schools
Detroit, MI

Independent Computer AI-Ghazaly Elementary 310917 2002
Maintenance, LLC School

Jersey City, NJ
Independent Computer Dar AI-Hikmah Elementary 310459 2002

[ Maintenance, LLC School .- '"._. -~--

6
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h.;

Prospect park, NJ
Independent Computer Horizon School 316671 2002
Mainterume'e, LLC Livingston, NJ
Independent Computer Kearny Christian Academy 307730 2002
Maintenance, LLc;21 Kearnv,NJ
Independent Computer New Visions Academy 309196 2002
Maintenance,LLC Newark, NJ (Diversified

Computer Solutions was
, former service provider)

Spectrum Communications Corona-Norco Unified 362456 2003
Cabling Services, Inc. ' School District

Norco CA
Spectrum Communications Rosemead Elementary 366569 2003
Cabling Services, Inc. Unified School District

Rosemead, CA

C. Consolidated Requests for Review Filed by Service Providers on Behalf of Imliyjdual

Applicants

I. Applications Consolidated in a Request for Review filed by Communications Data anJ
Security, Inc., filed June 14,2004:

Applicant Aonlication Number FUlldinl!: Year -IBais Chinuch Hayoshen 294981 2002
r-,Mc>nsey, NY

Bais Tova 287825 2002

Bais Yaakov High School of 287451 2002
Lakewood, Inc.
Beth Rivka School 287822 2002
Brooklvn, NY
Bnos Chayil 288799 2002

Congregation Bnai Yoel 300877,293323,322057 2002
Monroe, NY
Congregation Machzikei 293889 2002
Hadas of Belz
Congregation Noam E. 287796 2002
Lizensk
Congregation Noiam Mgodim 296699,322734 2002
Generation Christian Academv ' 297919 2002
Kavanas Halev 294702,287455 2002 - -- _._.-

Lakewood Cheder School 287220 2002 ... _.
Machne Karlin Stalin 313957 2002

JMidrach L'Man Achai 324976,300353,294833 2002

2J Kearny Christian Academy also filed its own Request for Review faT the same FCC Form 471 applicaljolllll,,,,l,,-,
OD August 3D, 2004. '

7
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Sb.aar Epbraim 287472 2002
Talmud Torah Bais Yechiel 287833 2002
Talmud Torah ofLalcewood 287134,287198 2002
Talmud Torah Tzoin Yosef 287216 2002
Pupa, Inc.
Tiferes Academy 304794 2002
Toras Imecha 292962 2002
United Talmudical Academy 295523,295698,295714,307138, 2002
Monroe, NY 293464,291564

--
Viznitzer Chaider Tiferes 293267,293268,294911 2002
Yisroel
Westchester Special Education 298475 2002
School
Yeshiva Avir Yalcov 294954,295067,305386 2002

Yeshiva Beth David School 300860, 300896 2002
Yeshiva Bnos Ahavas Israel 287293,287295,321381 2002
Yeshiva Imrei Chaim Viznitz 293311

..
2002

ofBorobark
Yeshiva Imrei Yosef School 301267,293315 2002 ..._-_.
Yeshiva Jesode Hatorah 293419,295822 2002
Yeshiva Kehilath Yalcov 316264 2002
School

-

Yeshiva Masoras Avos 294999 2002

Yeshiva Sharei Hayosher 307166,307180 2002
School
BrooklYn, NY
Yeshiva Toras Chaim 317828 2002
Yeshiva Tzemach Tzadik 295300 2002
Viznitz -----
Yeshiva Ziehron Mayir 287235,287238 2002
Yeshivath Viznitz D'Khal 307499,287319 2002
Torath Chaim

2.. Applications Consolidated in a Request for Review fJ.1ed by Ed Tee Solutions, LLC, i;ld
May 19, 2005:

Applicant Annlication Number Fundinl' Yeur I.-

ICalifornia Academy for 345392 2003
Liberal Studies I

Los Angeles, CA
I
,

Crystal Springs School 345507 2003 -I
A Program ofIDDI
Assonet MA

--" -

Green Chimneys School 378380 2003
Brewster NY -"-- -

Leary School - Prince Georges 345527 2003
County
Oxon Hill, VA

8
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Leary Scbool ofVirgillia
Alexandria VA

345533

3. Applications Consolidated in a Request for Review tiled by Ed Tec SOlUtIOns, LU':, tiled
May 18,2005:

ApPlicant Application Number Funding Year
Family Charter School 345475 2003
Philadelphia PA
Green Chimneys School 345498 2003
Brewster, NY
Westchester Special Ed School 345491 2003
Yonkers, NY

4. Applications Consolidated in a Request for Review filed by Ed Tec Solutions, LLC, 1l1~J

May 19, 2005:

Applicant Application Number Funding Year
Audrey Lorde School 345394 2003
New York, NY
Graydon Manor School 345402 2003
Leesburg, VA

5. Applications Consolidated in a Request for Review flied by SEND Technologics, LLC,
filed August 23, 2004:

Applicant Application Number Fundinl( Year
Richland Parish School 291953 2002
District
Ravville, LA
Morehouse Parish School 301743 2002
District
Bastrop, LA

6. Applications Consolidated in a Request for Review filed by SEND Technologies, LLC,
fJIed January 10. 2005 :

ApPlicant Application Number Funding Year I

Jackson Parish School District 376220 i 2003 I
Jonesboro, LA .._--

f
Morehouse Parish School 360815 2003
District ~

Bastrop, LA ----- ,

9
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Applicant Aoolication Number Fundine: Year
Jackson Parish School District 423981 2004
Jonesboro, LA
Morehouse Parish School 409404 2004
District
Bastrop. LA --
Franklin Academy 412894 2004
Winnsboro, LA

8. Applications Consolidated in Request for Review filed by Spectrum Communicatiuns
Cabling Services,lnc., filed June 19, 2003:

Aoolicant ADDlication Number Fundin.. Year
£1 Monte Unified School 311437 2002
District
EIMonte, CA
Hemet Unified School District 295589 2002
Hemet CA
Inglewood Unified School 313520 2002
District

I

Inglewood CA
Lucerne Valley Unified School 314228 2002
District
Lucerne Valley, CA .

Romoland Elementary School 305956 2002
District
Homeland, CA
Rosemead Elementary Unified 303357 2002
School District
Rosemead, CA

9. Applications Consolidated in Request for Review filed by VIP Technologies, LLC., tikJ
March 8, 2005:

ADDlicant ADDlication Number Fundinl! Year
Alachua Learning Center 418579 2004
Alachua, FL
Audrey Lorde School 418559 2004
NewYork,NY
Bethesda Childrens' Home 411830 2004

Meadville, PA I
Chimes School 421161 2004 I

Baltimore, MD
Crystal Springs School, a 411722 2004
program ofIDDI
Assonet, MA ..

10
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Everglades Preparatory 418626 2DD4
Academy
Pahokee,FL .

Family Charter School 411674 2004
Philadelphia, PA
Gateway-Lynde School 418701 2004
Buffalo, NY
Glades Academy of 418682 2004
Agricultural and Ecological
Studies
Pahokee,FL
Green Chimneys School 411712 2004
Brewster, NY
Highvil1e Mustard Seed 420329 2004
Charter School
Hamden,CT
James M. Singleton Charter 412567 2004

-

Middle School
New Orleans, LA
Lakeview Charter Academy 429410 2004
San Fernando, CA
Lift for Life Academy 418553 2004
St. Louis, MO
Macsa Academic Calmecac 427482 2004
San Jose CA
North County Charter School 431395 2004
Ooalocka FL
School of Excellence in 418635 2004
Education Charter School
San Antonio, TX
Survivors Charter School 418464 2004
West Palm Beach FL
The Chiles Academy 412585 2004
Port Orange, FL
Torah High School ofLong 425176 2004
Beach
Long Beach, NY
Woods School 412885 2004

-

Langhorne, PA
Yeshiva Tiferes Torah School 430667 2004

I
Lakewood, NJ
Youth Opportunities Upheld, 418598 2004
Inc. I

I
Worcester, MA

,

J

II
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10. Applications Consolidated in aRequest fOT Review flied by V1Jl Tecbnologies, He,
rued February IS, 2005:

ADDlicant. ApDlication Number Fundin" Year
Florida International Academy 411456 2004
Miami, FL
Golden Rule Charter School 412493 2004
Dallas, TX
Redemptive Life Academy 415411 2004
West Palm Beach, FL

. New Frontier Charter School 418517 2004
San Antonio. TX
Tri-L Christian Academy 424917 2004

Orlando FL
Parkway Academy 431407 2004
Miramar FL
Northeast Academy 1 431840 2004
Ooalocka, FL
Downtown Miami Charter 432551 2004
School
Miami,FL

12
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NOTICEOFAPPEALAND
. . REOUESTFORREVIEW

. ByOVernightD~liveryandFirst ClassMail .

December 9, 2008

Letter of~pp~al
MarilmeH. portch,$e?I:etary
Federal COlImruriicahons Corrimission" '" ,'" '-",; " ''-_.~; l" j,., '.. " ,.,'

Officeof~eSecreUjryi ... ; .' .'
445 12th Street,S.Wil .' '. .

.' Washington,.p<: 20f5t
" I'

Re:APP$ALoF USAC~f.1lNISTRATOWSDEq$IONONAPPEAL
'PUNDINGYEAR 2002,2003 DATED QCT013ER 14, 2008
.'CC~OCKETNp ..02"6~d CC DOCKET NO. 96"45
FUNPINGXEA,R: 2002"2003

'. SP!N~1~3026575
"PORM'4Tl APJ>LIcATIONNUMBER: 30919.6, , ! ,', t' "" ; ',' -', " . ,';

.FUNPlNGREQlJ~S'I; N]JJMBERS: 803634; 803671,803707
APP~ICANTNM.1E:NewVisions Academy .

. APPILICANtCONTAC'I':KathyGreen
" '" I. .. ',.' ,.' -, ~, '. ". .,' ". ",' '-" '" '" ,

.B1LliED.". EWI1:X....N... A... ·M... f:N.·¢\VVjsionsAcademy
. BILLiEDENTITYNUMBER: 223454" .'
BILL!EIi).ENiITy·~!\pptICAN'E.CONTACTPHONENO.(973)399-28Z9
SE.RVIGE.PRQV.fOE.a::•.•.:rn... '.. '.d.ep...endCllfC.o.mput~tMaintenance, LLC .

. SER'lllCE:PROVIDERIDENTIFICATIONNO.:143026575
..... SER.tl(::EP~PYibER;G9NTACTPERS()N:Anthony Natoli .
·SERVICEPROVIDER~ONrACTPHONENO.: (973) 916-1800
SERVICEPROVIDERFAXNP.:(9?3) 916~1986
SE~tICEPROVID"ERE:-MAiL.:T0.NYN@ICMCORPORATJON.CUN\

:,,!-

I;' .. .
Enclosure A): Copy ofAdministjiator's DeCision on ~pp~al- Fundirig Year20pZ-2003
dated Octobt;r 14,2008. '. " . . .

. I, .

.. Enclosure~: CopyofDemand~ayment L~tterdated May 15,2008.

Enc1osureD: COPyOfFCCproceeding:NWnlJer FCC-06"55,:and Order underCC
Docket No 02,,6'ad~eqMljJ'2!2_l!\'l1!l8"sleased May 19; 2006.' . .

1037 ROUTE 46' EAST, SUITEC-102 o niFTON',N'J07013- TEl !H3-916-1800 0 FAX 973-916-1986



Letter.ofAppeal'
Federal Conunllnications Commission

, . O'fllye afthe Secret3l"y ,
'Dec~1Jer9, 20Q8 .'
Page2qf8 '

,

I '. • >' '

EnClo~~re E: Copyofthe I<::M aBPeal (W~tholit endosures) to the FCC dated August 6,
2007... '. ' ..'. ', ..

'.,EriC,·,losJreF:.COpy of the ICMappeal. (withoutencI6sures) to fueUSAC dakd July 2,
." 2008. 1", . ", '

I. • .
J i'

, ,i-',.' .' ' ., c -,

Enclos,~reG;copy ofFCC Dedsion DA08'2363 released October 30, 2008.'
• I ' , ' ' •

'!
Gentlemen:" .

-j

, ,Please apcept}1ris letter:and itsep.closures as Independent Computer Maintenance, LLC' s
("IC~1') aPl?e~ oftlle'Schools allQ Libr'ari.e~ Division ("S~,L")of theUruversal Service
Adlllll)lstratiYe:f0~panYloo~SAC">.AfrniIDstrator'~~eclslOn on Appeal- Fundl.ng Year 2002
200~ ?ate~ Oqt?~,erl,4,:20QK("A~~1J:.ator'~ DecIs~o~"~. A copy ort?eM~~tra_tor's
DecIsIOn IS annexedheteto,as EnclosureA. SaId AdrtIlll1strator's DeclslOn dellied III fulllCM's
appealdatedJl1.fy2,2aO'8 challenging :USAC'S D~andPa~entLetterdated May 15, 2008

(00.DP~."). and·,'. thf·,·'re,viSed.C.9P..1.'e.SOf... c.,01)UlU,','. ,'!men.,t..AdjUstrnentR~ort..S.('lCAR") de.tailin.g the '
'FundmgReque tNun1bers.,(j'F~s»)wI:richth~USAC~asdemandlllgPilyment for under the
DPL: ThefRN in tlIerevised CAR altached to the bPLwere FRN8q3634, 803671 and 803707
(hereinafter ''NYF~s'').TheCARsre(iueed:theAdjusted Funding Conimitrnents to $0 and the
,determJ.na#on~)' the,USACin the DPti~as fuafoobotb, the applicant and the service provider are
,'respohsilileforpllsrUJeviolation;if any funds were disbursed, USAC,~l1 seek recovery uf the

imprqperly disl1wSe!Tfunds ftornboth the applicant (New Visions Academy) and the service
, ' .' , <. ~ .' ":' .• ' ... '. ... ". " -,.... , . '.' , - " ", .-,' ,

proviper(ICM~}~AC'opyoftl:lat~em~dPaYJ1ie1J.t Letter dated ~ay 15,2008 is llllllexed herdl>
,as :E;nc1osureB'I., ' '

, I

I

FACTS.
j

, '. . . . ...... I

Upan mrorml\tionand beli~f.Ne~Visions Acadernyfiled the Form 470 and rebteJ
technology plarr witlI,respe~.toFonn4,),11}ppli".atipn Nl,IIIlber309196 <"Application 309196")
on or about De9eIl1ber.l4,~OOl"aq.d s)l~sequeilqhereto the NVFRNs were issued.' ICM did nul
becomeinvolv~dwithtlIe,NVFRNsUrit~IAugust11,2003 and September 29, 2003, when
pursuant to SPINchilllgeno:quests ofth~APPUcant(New Visions Academy, 10\11 was proposed
as the new serVice provider replacing Dlyersifi~d Computer Solutions, Inc. A copy of· New
Visions AcadertIy's;req\lestforSP!Ncnilllgesare llIiriexed hereto. as EnclosureCalong with
copies of e-mails.froiii'theSch9l)L\illdr;ibriu-yDivi~ioliClient Operations t.oIeM dated August
26,..2003 granting the afoi-esaidi~questl(dsPINchan:gesand Fu,nding:Coqunitrnent Reports'
showing approvaloftheotherSl'lN c!¥mges~ . . .

Subsequent to the granting ofthe SPINchimges1)y USAC; ICMrendered the cquiplllclH,
serviqes and other e£forts needed to s\l~cessfullYf\Irfillalltherequirew.ents of the NVFRNs.

" ",," •..' ''',. _ .,: . '" 0., '. '_... , ', ,.



. '. .On MltrFh.i6;z004, ,t!le USACi~sueda Co.JmentAdjustmentLetter.concerning tHe
NVFRNs ~e\lk4igto'A¢scmd:infrill~'tIi¢NYFRN~,sin;~etherewasimindication that ,"the "

. vendor(IdM)·waSimproPt4WinV:()lveQ~.the,rompeti~lye ~idding pro~¢ss". This .is,substantially
the samereasop. as~setforthtnthe Cl'\R attached t(j the'~pL.,On May I!, 2004, lCM·filed an ,

. appeal.ofthatComnntiri~tAdjustinentUtter.) '.' .,.' '.' .' ""' "
, "','" • - < '~",' :.: ,",_,:', ,-, ,-/ ~;,. ~ • ,." '.'- ", i ,.,'" -, ' ,

. .·onOctober12;2004, USAC issuedits AdIni.rtis~ator'sDecision 011. Appeal denying in
ful1.ICM'sappeal. OnD.ecell1ber8, .20Q4 ICM filed a'n;Wpea(ofthe Administrator's Decisioll
with the FC,o, 011 MayZ, 2006, the FC¢ adoptedinPr~ceeding;Number FCC-06-55, (released
May 19, 2006} an Order }lnder CG-DocketNQ.OZ;6,.grijnting the appeal of leM (With respecllu
a numberofappli.catiollsincludjng Application. 309 I96 :relating to the above NVFRNs) and 29
other enti.ties, TiriB order fOilrldthatthe."USAC denied ,the requests for funding without ,. ,
sufficiently dcteimining that the serviceiproviders imprbpedyparticipated in the applicant's

. , bidding. process.::{P~ge 3 ~6 !JftheOrdtrr). Itfurth!:rot~eredtheUSACto"Complete its review
of eacl;He¢!\Ilded,application{and'issuean award or aqeniaI based o.n acomplete review aud

. analysiS)listeainthc;:Appendj,xnplaterthanI20 days from tlierelease of this Oruer." (Page 4 117
ofthe Order). Applicatidn309l96 wNChcontiiined thelNVFRNs was listed in the Appendix.
(See page~). AcopYofthe.FCC'&Ord~dsannexed he~eto as Enclosure D. More that 120 days
hav¢~xI1~edsinpetheFCCis~u~:its?fder.The :USA~ has neith~ o~tained an extension of the
~eadlmemthe0rder,nor:~ltlssuedlf award or de~al o.f ApplicatlOn 309196 or the NVFRNs
ISSUed pursuant thereto.vhthiilthe 120d~yFCC mandat¢<! time frame.

'," "',, ' , ~ I " - ,. ":'

On FebflllU;Y Z( 2007,'USACissued a Revised Puriding Commitment Decision Leiter
reducing the N,yF~sto $0 again based upimsupstantiaIly.(he same gropnds as previously
alleged ~d,citing t1J.lltthe',~RR1H;:ant(not the<pfd"ider)!has notprqvided sufficient
docvmentlltion todetenIlinedigibiIity:qft!lis ite#l," (Erpphasis added). By letter dated April 9,
2007, ICM appea1edthis~eWsedFundWgCommitment Letter and by an Administrator's
Decision on Appe~ .datedJUIie 2~~ ~007 USACdenied ~CM's appeaL On ~ugusl 6. 2007, I elv!
appealed the A.dIIll1llstrator~s DecIsnjn to, the FCC:, a copy of that appeal· (wlthuut enclosures)
is annexedhereti> as EnclosUreE (hereijaft~"IC~rs 20t17FCC Appeal").'· .

. .' ," ., ','~ , "I i ' '

By Demand, Paymept Letter datedMay 15,2008 ("DPL") USAC notified ICM"of the
exact amount ofrecoverybeingdiIect~4towaJ:dsy01.j"!jnil l?;ivelc;M'~an opportunity to appeal
USAC's determmatiOnthll-tn;:cqvery shoUld be directedltO\vard~YOu." (See EncloslJre B). On
July 2, 2008deMapp~aledt\ieI1PLtotih.e US;\C, chaIfehgirig the DPLand the Commitment
Adjustment Reports, ("CM")aphexed t,o' the DPt:. A copy ofthe ICM appeal (w j tho ut
enclosures) is annexed as .EnClosureF. ' .

On October 14,2008.bsACissued an AQJPinistrator's Decision.on Appeal - Funding
Year.2002-2003, which denieli in full l(j;M's app~al..' It isthatAdjilinistrator'sOedsion and the
ilrlderlying DPL and CARs that ate the sUbject rriatter oftliisappeal. The Adnlliristraior's
Decision fO!lIld, thatsi)lceNewVisioris tl.eadrorY(noHCM),did not provide any documentation
to refute USAC'soriginal decisiqn cor1~emini the alle~edviolationofthe FCC's competitive
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bidding r:ulesthe f}mding was.denied. (Eilclosure A. page2). Tbe decision then goes on to st~te
witboutanyauthoritjc that "OSAC .bas d~terminedthatbpUJ. the appli~ant (New Visions
AcadeIJ;ly)and the seJ;Vicepronder (1cM) are responsible for the competitive bidding rule
violation." id and "Ifa SPIN chang~ oCc\Jrs,thenew service provider heeds to accept
responsibility for ,what ,ocqurred duiIDgt\lebio process. Ifthe bid process is found to be tainted,
as is the casewith NewVisiorts Acaderny, the n~w service provider must accept the
consequences,"Jd." . .. .

SUbsequ,ently, on,October 30,2008, the FCC released its DeeisionDA 08-2363 granting LCM's
2007 FCC Appeal with respect to Applidation 309196 and the assoeiatl;d NVFRNs and
remandelitheplatterbackto the USAC ~'fqr further prol;essing" in accordance with the FCC
Order. Irtfue'coverMemo to the Order the FCC advised1CM that "once USAC hasn:viewed
your application afissueihth~attachedOrder,you'will receive a Revised Funding CommitHlent
Decision Letter'.."A copy oftbatdecisionis annexed as Enclosure G.

ARGUMENTS

1. If th~rewasanywrongdoingo~ impropdety in the competitive bidding process
with respecftotheNYF~sandAppUcation 309196, ICM hadilo invoLvement in that
process or application and therefore j>ut'sullnt to the decision of the: FCC. and the rule of
law, any rec6vel';if'Justified,mustbe the responsibility ofthe Applicant, New Visions

" :: "~, ."-,. , ',', . - " " ' , "

Acade~y, aJid:anYlltherthird person~ involved in theApplication or competitive bid
process, butcle'arly"not,the responsibi;lity of ICl\f, who was just ah innocent service

. provider." ..... . .

. ',' As setfo!lhiri the fac!Sabove,I~Mhad.ndcont~ct with the Applicant, New Visions
Academy, at the time the FortIi47gand,tecluiologyplan were filed, by New Visions Academy on
or about December 14, 2001. 1CMdid not becorne involved with the NVFRNs tlnti! August I J,
2003 and September 29,2003,whCI). pursliant to SPIN change requests oftlle Applicant, New
Visions Academy, 1eM was proposeda~ihenew,serviceprov'iderreplacing Divers i fi eJ
Computer So,lutions, me. It is irrefutable that since lCM had no association with the Applic:lI ,t
until after August;2003:, wellaftertJ;1e Applicatiori was filed (December, 200 I) and any
questionable acts relatihg thereto, if:any, \Yereconlmitted; it could not have been "improperly
involved inthe.competitiv~!>idding pro~,~ss" ..to'irisinuate or allege thatICM had any
connectionwith··anysuch misconduct is: tot.ally baseless. On these irrefutable facts "lone no
recpvery should'be directed toward.ICMbeclluse it was., and is all innocent party.

• • , J ' •

The FCC in In re Federal-State vointBoard on Universal Servide, 19 FCC Rcd 15252
(adopted July 23,2004}issued aruling~irectfyon point concerning wh{chpartythe USAC was
to seek recovery, from. Irt thafclecisiont,beFCC jn response to petitions by vmous providers,
.directed theUSAC to re-direct itS.efforts to recover any funds that had been allegedly distributed
unlawfully from th~proviqeI:s to the;; Par1Y or parti~~ who have committed the statutory or rule
violation in question,' . . .
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The FCC ~tati:dwith re~pe~ttQthe "party orpartie~whohave cOmmitted the ~tatutory or
rule violatiol)." that: ''We do ,00 recognizing thatin many in~tance~,thi~will likely be the ~chool

or library, rather th~the ~erVice provider:" (Emph~is added). In reFederal~State, 19FCC Rcd
at par. 10. . , " .

In rea~hingthi~conclusion" the FCC noted that: "The school or library is the entity th~lt
undertakes .the vlltiousn,ecessary steps.~the apPli'Ta~onprocess, and receives the direct benetit
of any servIces rendered. The,school orhbrary subjlllts to USAC a completed FCC Form 470,
setting forth its tech1lological needs aIld the servic~s for which it seeks discounts. The school or
library is required to comply with theCOIpmissionis competitive biding requi~ements as set forth
in Sections 54.504 and 54.511 (a)of our lU1es and related m;ders. The school or. the library is the
entity that submits FCCForm 471; notifying the Administrator oftheseiYices that have been
ordered, the service providers with whom it h~ entered into agreements, and an estimate of the
funds needed to cover the discounts to be pr~~ide~on. eligibl~ services." Id. At par. 11.

, . ' -' ,.: ., '-"

'ni~,Commission in that Order also stated that although the service providers also have tu
follo~ the niIesandr~gulations, those;a,rewith regard to ''the. supported seJ;Vice, and as such,
must provide the serVices approved for funding wilhin the relevant funding year', The service
provider isrequire<lunder oUr rulesto'ptovide beitbficiaries a choice ofpayment method, and,
when the b~eficiaryhas rnade·fullpayment. for th~ servicC;s, to remifdiscount .amounts to the
beneficiary withintwenty days ofreceipt ofthe reilnburseme~t checl::. But in many situations,
the service providersimplyis not in a pqsition to 'eltsure that all applicaplestatutory and .

. regulatoryrequirernentshavebeenmet. Indeed, in many instances, a service provider may well

. be totally unaware ofany violation. In such cases,.we are cOnvinced thatitis both unrealistic and
inequitable to seek reCovety'solelYfrom the serVice provider." (Emphasis added). Id.. at par. II.

. , ,'. " -"'., ,'" , '

The USAC in the DPL(Enclosme B) recognizes that this FCC Order applies to trus
matter and confinTIs. tIiat in determining to whom recovery should. bedirected the. USAC should
"consider wruoh party-was in abetter positio~ toprev~tthe statutory or rule .violation, and
which party ~o~t;t¢the,aetofoniiss~onthatforms.the basis forthe s.tatutory or rule·
violation." (Enclosure B, Page 1). Utili~m?;,tltis test,there is, no doubt that the USACshould
proceed against New Visions Acad~y~danYother culpable th~dparties and not ICM, who
was and is an innocent service provider ~Jiat had notlringtodo witltanyactualor perceived
statUtory or rule ·violation. . . .

As an innocent Party¢.at hadnothi\1g to do with the application or the compditi Ve
bidding requirements,ICM1iils no evidence or:docUI)lents to prove the propriety or impropriety
ofthatprocessaD:dfor theUSACto ~kICM topfoduce ~uch document,ation is an absurdity, The
FCCin afoo~ote,toFCC-06c55 specifically addre;:S~e8t1tis issue by noting that .because of the
lapse of time the '~USAC shouliJ,lookat!tbe totality of the <,:ir6umstances, including ,an
el\planation~..to why evidencemay no'lo~gerbe aVlq,lable:' (Enclos.me D fn20).

Finally, with Iespect!o the appliFabilityofthe Inr(! f"f!deral-State decision to other cases,
the FCC statedtha,t: "[t]hisrevisedr~90Yery approach shall apply bn a going forward basis to all
matters for which.the.tJSAC has not yet issued ademano letter afaf the effective date of this

-", ..
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·order, and to all recovery actiori~ currently under appefil to either USAC or this agency."
(Emphasis a<lde<iJ!ld:atpadO.·.·· ..:., ... .. .

. . I",",' r
I ' .' ;

, ,. " '. ,'. I"

.... Since t!u;1fSAC.~ the DPLadmits thismaft~lisclearly within the forward appli~aljoll
asdehneated 1;J)'tq.eFCC 1I1 In re Federa(-State,apply).ng the mandates of this FCC directive to

, ~ . " ' ,; '" ',' .'- '.,' .,,' . . 'I " '.', . ,

the case at himd, iFs clear that ICMhad, absolutely noj:hing to do with the original application or
competitive.bid~gprQcessand, as such, iris merelyh servIce provider that needs to uphold th"
provider's obligations..ils.delimi<itedaboreby the FCCf It was New Visions Academy who WaS
the Applic.ant .andwho obtained these ~imts and; ther~fore,was the entity that n~eded to comply
with all the rule$imd regulations concerning the application and the competitive bid process and,
as such, it is.that,schOo!to:wh()in.theSch061sandLibiary Division must look to to recuwr any

. '., , " '"~ I '
funding, ifany,thiitmay.hayebeen grilhted in violation ofany statute, regulation or rule. Based

. ' ,,"' ," .::' '. I'. '" f', ' . .
uponthelnre Fedenil-Slillede,cision; iliereis no.'foom. for doubt that the FCC has directed that
the USAC mustProcetldllgaii1stCu1pa1;J~e applicant, N~Visions Academy (and any other
culpable tliirdparfies, if any) .an<l not tile .innocent set"\(ice prQvidet, lCM. The USAC's
unsupported allegations made in theAdminist;t'atpr'sDeci~ion, without references to any existing
law ''that·boththelapplicaIJ.t (NewVisio~s Academy) ~d the service, provider (ICM) are
responsible fotthe cqlnpetitivcbiddjngru]e vioiation.1' and "If a SPIN change occurs, the new
serviceprovJdet ileedstoacceptrespon~ibilityfOf\yhat occurred during the bid process. If [hc
bid proc~sS is, foiuJp,~.tobetaihted, as. isthec<lse with 1'lew VisionsAcademy, the new ,ervicc

'. provider tnu~taccfPf;UiecoDs§U¢nce~'" (Enclo~ure~, Page 2), are arbitraryand capriclOus ami
do not.supp01;t any such fnid,ingineither law or equity;. .

, . ., ".'.; . , '""~ ,, "t'.,

2.AllReXise~lfu.n4ingC!l.~tmentL~tte~s,FundingCommitrnent Adj ustn"~lll
Report~~ndPe.n"il~4~a~me~tLe~e.~sIssued by U$A.C with respect to Application 30Y!'./(,
andthe'NVFRNs. sii:bseque"nlto May,Z,2006 wlien the FCC in Proceeding FCC-06-0S

, -. ., '. ''', ",';- '. ",." , .", - " , 1-' "-"

·adopted .an OJ,!ler llnderCCJlock~tJ;'Jo. O~~6.areiJ,ivalid.becausethe USAC failed to
comply with ther~quirementsofthatiOrder~ !.

Asset forthin' the Fact sectiopabove, the FCC on May 2,2006 adopted in Pruceedillg
FCC-06-05, (releasedMay 19., Z006).~ OrdertilJder CC Docket No. OZ-6, granting the appeal 0 f
leM (with respect tq,a nurnbe.r ofapplications including Application 3091'96 relating to
NVFRNs); findingthat.the~!USACderuedithe reqiiest~ for funding without sufficiently·
determining,that theServiceprovidersimptoperlyparticipated in the applicaiit's bidding
process."(Page 3m(i~fthe.Order)'; It further Qrd~red the USAC to "Conipleteits review ofeach
remanded application (and.iss1.!e'ari, awaird or a denialbased on acomplete review and analysis)
listed in theApPC1:ldixnoJaterthan lZdidiiysJrom therel~~eofthisOrder." (Page 4 '17 of tile
Order). A.pplicatipu309196;,whichrelates tQ,the NVFRNs, was listed in the Appendix. (Se<:

·page 7). Morethat1Z0,days,haveexplted since the FCC issuedits·Order.The USAC has neither
obtained ail.exten~i9nQfthe deil(llineiii~theor\ier, nor has it'issueil an a~ard or denial of
Application 309196,Atcthis 1atedate th~U$AC is barred by the .terms oftbeFCC order and
estopple frQmTa~s4iganj'.iUI~ged'.'iniprpper"procureml:l1t issues concerningApplication30919G
or the NVFRNs. ... ... .. .. ....
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. '.... :~; AIiU:~A:C~ctionspriortoOctober 30,2008 to reduce the funding (including IJUt
.notlimite.~to'a:llRey1s.e~'co~tme~tDecision Letters) associated with Application
30919li!lnd;the}:fYJt~"IlP:,4a~y cO\lectionordemand proceedings associa ted therewilh
wereren:d~(liil,nuJl'an4.vollt!lue10tIJ..eFCC's decision in Proceeding NumlJer VA OIl-23(,j
(Enclosure q). ".." ..... .' .....' . '. .

On QctoberjO,2Q9g.thefCCr~,leaseditsDecision DA 08c2363 granting a numb.:r or
appeals'includmgJCM's2007.FCC ApPt:a1 with resJ;lect to Application 309196 alld the
~sociated NVFRNsljriliremanded thew-atter backto the USAC"for furthe\ pro.:essiug" in
accordance, withtheFCC.Ord~r.In.the~ov~ Memo to the Order the FCC advised ICM that
"onceUSA(; has teviewedr~url:!l'lI;lic<l~onatissuein the~ttached Order, you will rl:cei VI: a
ReVised Funding CollllItitm:eritDecisionLetttlr." The F;CC furtherordered tliat the "USAC
completeit~reViewOfi:heappli~ations}tstedin the Appendix (which includes Application
3091.96) and ''issue.ail:3Wa.t:d or deniM·basedon a complete review and analysis ... " (Enclosure
G, page 4). The award ordenialisslied·pu:suantto.thi~Orderwill supersede all .
prior findings1;lythe USAc:tetiQerfug.such previous'Revised. Commitment Decision Lettt:rs and
Demand·Payment Letters. such as .the one atcissue.llerein (I;ndosure B) a nullity.

. ,J" ", ,_' 1'.' '

.CONCLUSION

.. " .Fo~theteasQnssetforth ahove,the FCCshouldgrant this appt:a1 and lJ]~ke "
de'ermilwtidh~~t:i., .. ' . ... » . .... .. .' . .

1.

2.

3.

AlIR.evised Funding. Gommitl:neilt J::,etters, Funding Commitment Adjustmenl
R,epottsandDeIIl<UId~;iyment.Lettersissued by USAC with respectto
Application. 309196 aqs! theNVF~s subsequent tq May 2, 2006 when the
FCC in Proceeding ECC>06-05 l:!dopted an.0rder under CC Docket No. 02-6
are·inval1d.· . '. .

All ReviSed Funding Gpmmitnient Letters, Funding Commitment Adjustment
. Reports andDelnaJiq i'.aylnt:nt Letters. issued. by U.SAC wi~respe~tto

'.. Applipatjon'30~196~<l the \'NFRNs pnorto October 39, 2008 when the FCC
issued Proceej:l1ng::NuIn:ber DA08c2363 are invalid.' .
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·If youhaveanyfurther que~ti<>ns ,<oncepringthismatter, please cqntac! the undersigned or our
.Counsel, Gary ~aicusoftheIa\v~,GrarYMarcus,Rttomeyat Law, P .C. 600 Old Country
Road, Gard~ City, NY 11530. (5,16) 3Qh7776. . . . ..

, . ". - I' , _

- . ',' ~ .' \ ' . " ',' -' "

Thank youJorgivi1).g~syour.irnmedi<ltF attep.tion.

Very truly yours,

,Independent C~~;uter <lintenance, LLC· .
.. .~::~
By . .....- .• "

Anthony Natoli, President

cc: MarleneH:·Dortch,· Secretary
FederaLCo1TIln~nicationsCOriunission
Office of the Secretary
9.300 EastHanwt<>n Drive
Capitol HeightS,M:b 20743 .


